





LEGALLY

SPEAKING

When an offer to purchase is conditional on home inspection, can
the buyer arbitrarily decide to kill the deal even if an inspection
shows little or nothing wrong with the house? The Ontario Court
of Appeal answered this question in a case heard a few years ago.

In August 1998, Margaret and David Marshall signed an agreement
to purchase a home in Toronto from Bernard Place Corp. for $1.51
million, and they paid a deposit of $150,000 to Chestnut Park Real
Estate. A clause in the agreement made it conditional upon a
home inspection, as well as receipt of a report from the inspector
“satisfactory to him in his sole and absolute discretion.”

When their offer on the property was accepted, the Marshalls
arranged for a professional property inspection. The inspector'’s
written report described the property as a “well-built house’
noting that there were no major repairs indicated, and scored the
house as an above average '7 out of 9. The report noted a number
of minor deficiencies with an estimated repair cost of $2,200.

However, more important to the purchasers was their plan to build
a rooftop garden. In discussing their plans with the home inspector,
the Marshalls learned that arranging a water supply to the rooftop
garden would be disruptive and costly, and involve extensive
renovations. They concluded that the property did not meet their
expectations and, although the building was a “well-built house,”
its construction fell short of “the most exacting standards” that
were represented to them.

The Marshalls notified their agent that they would not waive the
inspection condition, and asked for their deposit back. The seller
was somewhat miffed that the purchasers would back out of a
$1.5 million deal over repairs costing only $2,200. They refused to
return the deposit, claiming the Marshalls did not act reasonably,
honestly or in good faith. As evidence of the buyers’ alleged bad
faith, the seller pointed to their refusal to justify their decision or to
hand over a copy of the inspection report detailing the deficiencies.

The issues the court had to decide were whether there was a
requirement of reasonableness, honesty and good faith on the
part of the buyers, whether the seller was entitled to a copy of
the inspection report, and whether the seller could participate
in deciding whether the report is or should be satisfactory to
them. The court ruled the purchasers were entitled to rely on the

wording of the condition clause and had the right to decide not to
go through with the deal. The seller appealed.

A three-judge panel of the Ontario Court of Appeal heard the case
and agreed with the trial judge that there was an obligation on
the seller to exercise both an objective and a subjective standard
of reasonableness in deciding whether to invoke the inspection
condition. Based on the evidence, the justices ruled that the buyers
met the requirements of good faith, honesty and reasonableness.
Based on the clear wording of the clause in the agreement,
the court also ruled the seller had no right to participate in the
inspection of the property, nor did it have any right to remedy
deficiencies found in the report.

Ways to Strengthen Home Inspection Clauses
from the Seller’s Viewpoint

e  Require the delivery of the report to the seller

e Set a maximum amount for the repairs the buyer has to
absorb

e Allow the seller to remedy the defects identified



TO MY VALUED C

As we head into the fall/winter season, now is a good time to
do some basic things to get your home ready for the coming
drastic change in temperature. Here are a few suggestions you
may want to consider:
¢ Install a programmable thermostat. Properly set, it can
reduce heating and cooling costs by up to 10%. Set your
thermostat to 20°C when you're at home and 18°C when
sleeping or away.
Check for gaps. \Weatherstrip around doors, fireplace
dampers, attic hatches and air conditioners. Reducing drafts,
can save up to 30% a year on heating costs.
Choose energy-efficient compact fluorescent lights
(CFLs) when you need to replace light bulbs.
Change your furnace air filter monthly. Have a licensed
HVAC (heating, ventilation, air conditioning) professional
service your furnace yearly to ensure it is operating at
maximum efficiency.
Vacuum or brush refrigerator coils to make them more
energy-efficient.
Turn it off. Remember to turn off the TV, computer, stereo,

DVD players and lights when you're not using them. Install
a power bar with an integrated timer to shut off all your
devices at the end of day.

Using it during off-peak hours. Run your dishwasher,
washer and dryer early in the morning or in the evening or
on weekends when electricity rates are the lowest. With
Time-of-Use (TOU) pricing in place in many parts of Ontario,
the price of electricity prices will vary, based on when it is
used. This includes by time of day, by day of week (weekdays
versus weekend), and by season (winter or summer). Note
that Ontario is still transitioning to the new Time-of-Use
(TOU) rate structure. To check pricing in your area of the
province, please visit your local electric utility website. You
can locate your local electric utility by entering your postal
code on the following webpage: www.saveonenergy.ca/
Consumer/Find-Programs-in-My-Area

As usual, your client referrals are both highly valued and much
appreciated. Until next time, take care!
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PEARLS OF WISDOM

“Have enough sense to know, ahead of time, when your skills will not extend to wallpapering.” — Marilyn

vos Savant

“I've always wanted to go to Switzerland to see what the army does with those wee red knives.” — Billy

Connolly

“Behind every great man is a woman rolling her eyes.” — Jim Carrey

“When you are courting a nice girl an hour seems like a second. When you sit on a red-hot cinder a second
seems like an hour. That's relativity.” — Albert Einstein




